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Before the 
FEDERAL COMMUNI CATIONS COMMISSION 

Washington, D.C. 20554 

I n  the Matter  of ) 
) 

\ ’OXAGE HOLDINGS CORPORATION ) 

Concerning an Order  of the 1 
\linnrsoka Piiblic Utilities Commission ) 

Petition for Declaratory Ruling ) WC Docket No. 03-21 1 

JOINT COMMENTS OF MCI & COMPTEL 

\YorldCom, lnc d/b/a M C I  (“MCI”) and the COMPETITIVE TELLCOMMUNICATIONS 

, \SSCJ(U4lWU (“C‘onipTcl”) hereby subinit thetr join1 comments to Vonagc Holding 

(‘orporation’s (“Vonagc”) Pefifwn /or Declardory Ruling Concerning un Order of the 

k f / n n c \ o f o  PuA//c U l / / / f m  Cornrn / , \v /on  (“Pctilion”) in the above-captioned proceeding 

MC‘I l ias  n direct and initiicdiatc saki: it1 the outcome o f  this proceeding M C I  owns, 

opcralcs, iiionilors, and m a i n t a i i i c  onc or thc large51 IP coinmuiiicattoiis nctworks in the wor ld 

A \  at1 induslry lcadcr iii lhc Intcrnc~ sector. M C I  Iias bccn active wi th respect to the development 

~ n d  iinplcmcntntioii of Voice ovcr Inlcrnct Protocol (“VolP”) and otlicr IP-bascd services in the 

United S ta ta  and beyond 

CompTcl IS  equally intcrcstcd i n  thc outconic o f  this proceeding CompTel is the leadtng 

nssocia~ion rcprcscnting compctitivc tclccoinrnunications companies in virtually every scctor o f  

t l ic innrkctplacc, including coinpetilive local exchange carriers and Internet backbone providers 

Fot all o f  the rcasotis outliticd licrctii, MCT and CompTcl strongly support Vonage’s 

Pclit ioii t1i;it 15 bcfotc: the Cotnmis~toi i  i i i  this proceeding 
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1. INTRODUCTION AUD EXECUTLVE SUMMARY 

Voniigc instituted h i ! ,  procccdiiig to address a Scptcinbcr I I ,  2003 Mlnncsota Public 

Olilitics Coniniis5ioii (“MPUC“’) dccisioii that l icld that Vonage’s VolP scrvicc constituted 

“iclcphonc scrvicc” undcr Miniicsola h ~ c  law, and iiuposcd upon Vonagc thc full ganiut of 

\l;itc rcgiilalioiis that arc gcncrally applicable lo local photic companlcs’ Rut  on October 16, 

2003, thc Unitcd Siatcs Dislrict Court tor the D i w i c t  o f  Minnesota reversed that decision, 

.igrcciiig wil l i  Voiiagc’s position that it5 VolP scrvicc waa an unregulated “informalion service” 

iindcr both the Tclccoinniunications Acl o f  1996 (the “Act”)’ and eatablished Commission 

prcccdcnt. which Iprc-cmpt a l l  contrary statc laws ‘ The Court Issued a permanent injunction 

againsl l l ic  cnli)rccmcnt by t l ic MPUC of irs Scptcnibcr I I order 

1 

While i t  might appcar that thcrc is lcss compelling nccd for prompt Cominission action in 

Ihc ~ . r l k c  of ihe  dislrict couil ’s decision, a nunibcr of atale commissions have acl ively taken steps 

siiicc Seplembcr I I to rcgiilatc VolP scrviccs within their jurisdiction (e g , California and 

Wiscoiisiii) o r  h a w  opencd statc proceedings in responsc to complaints brought against VolP 

providcrs (e g , Oregon and Washingloii) ’ Other state commissions (c g , Missouri) l iavc 

indiciiled I l ia[  they may opcii procccdinga in Ilie near future lo address tlic rcgulation of VolP 

Sce Minn Stat $ 237 16. subd I(b), and 0 237 74, subd 12, Minn R 7812 0200, subp 1 

/ / i  ,-e rile Cotiiplu/nr (!/ thc M/ti t icw)lo Dcpurtnient o/ Commerce Agumrl Voncrge Holding 
Covp R ~ g a ~ d r i i g  Lack 01 Aurhor/ry 10 Oprulc, ~n Mrnnesola, Dockct No. P-62 I4iC-03.108 
(Minii Pub Ulils Conini’n, Scpt I I, 2003) (“MPUC Decision”) 

Pub 1 104-104, 110 Stat 56 (Fcb 8, 1996), codified at  47 U.S.C. 9 151 nseq. 
SCC. c g , Zcrati ii Arncricu Od/tic, / / I C ,  129 F 3d 327, 330 (4th Cir 1997) (rccognizing that 
“C‘ongrcss actcd lo kccp govcrnmcnt regulation o l t h c  Internet to a m i n i m u m  ”) 

S c c ,  (’g , Fcdci-d . /ud~c Rzrlc.3 Thar k’or~rge Provdes ‘Inforniation Scrvice’, TR tlaily, Oct 
IO. 2003 

I 

’ 

4 

’ 
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’ ~ c r ~ i c c s  under thclr respective stdtc’s law5 Given h i s  iiicreased lcvcl of state involvcmeiil, 

MC‘I and ConipTcl believe that i t  would be prcfcrnblc for the Commission to address Vonagc’s 

Pclil ion as s o o n  as possible Tlic MPUC dccison, cvcn though cn~oined, has established a bad 

picccdciit lo r  other state coinniissioii~, many 01’ wliicli now appear to be moving quickly in the 

irrong d i i ~ c t i o ~ i  Accordingly, the C‘oininiwon should inovc cxpcdiliously to address Vonagc’s 

Pctilion. ilicrcby making i t  clear llilrt state aulhoriry to regulate common carriers does not cxtcnd 

lo VolP providcrs 

111 sccking 3 declaratory ruling that its VolP xxvicc constitutes an “information service’’ 

~iiidci the htatutory framework cstablislicd by Congress in the Act, Vonagc has squarely 

prccciilcd h c  Coininissioii with ai1 opportunity lo promote atid accelerate the continued 

cvoIutioii o f  coi~ii i iui i ications iii Arncrica Properly charactcrizcd as a11 “information service” 

tinder thc Act - a result that is fully consistent with long-standing Commission prcccdcnt, 

c~tablislicd rcgulamiis, and the district court’s dccision addressing the Same issue - Vonage’s 

V o l P  scrvicc should not be subjcct to federal or state rcgulations that are othcrwisc applicable to 

Iraditional telephone scrv~ccs 

111 reaching this conclusion, the Coinmission also should rcitcratc and cxpaiid upon its 

cstabli\hcd “laycrcd” regulatory framework that draws iinportant distinctions bctwccn 

uiircgulatcd applicatioii and regulated bottleneck access icchnologics This framework has been 

it conccptml ~iiidcrpinniii~ of [he nation’s lclccoinmunicatioi~s law for more than twenty years, 

cvcr since l l i c  Coinrnissioii first aiiiiounced the “basic” versus “enhanced” dichotomy in the 

C o / i ? p u / ~  I/ inquiry in 1980 ’ Morcovcr, this “laycrs” paradigm was later codified in the Act, 

3 
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thiougli the  iiiulually c x c l u s i ~ c  legal definition> of “tclccommunications scrviccs” and 

“infornialion scrviccs,” which arc central to ihc instant proceedtng B y  re in forc~ng the separatc 

11-calmcnl o f  “ciihaiiced” upplicatioiis Ihat transit over “baslc” access lines, the Commission w i l l  

<iicoiiragc tlic broader Sro\\t l i  ur VolP a id  otlicr Intcrnct Protocol (“IP”) based scrviccs - many 

01‘ which h a w  yct to cvcii be coiiccivcd ~ 111 a world wlicrc rcgulatcd monopolieb or duopolics 

\I111 dominate and coiitrol thc undcilying bottlcncck acces5 facilities 

Thc Commission Thould lakc stcps to clarl fy how VoIP services, and other [P 

dpplications offered in ai1 unrcgulalctl, conipctitivc markctplace, properly rclatc to the current 

ii;llional tc lcc~~i i i inunica1ioi i~ inl’rastrticttirc and regulatory framework To that end, the 

C‘ninniiision should i w i c  ;I Nolicc o f  Inquiry and launch a scrlcs o f  workshops and technical 

ircvicwh to i dc i i t i b  thosc core ~onbuiner  and national iiifrastruclurc protection ibsucb that may be 

impackd by the future growth o r  VolP scrviccs, including 91 1 and other emcrgency services, 

~ui i t ini i icy of opcratiotis, law ciirorccmcnt, and national security considcrations Additionally, 

l l ic  Commi5>ioii bhould procccd promptly with i t s  rcvicw o f  the current intercarrier 

coiiipcnsalion system to develop a rational system o f  cost-based charges that docs not impose 

disparalc c h q c s  Ibr ftinctionally similar tiscs o f  the local exchange nctwork A t  thc very least, 

II should iiot cxtcnd the ciirrcii l  irralional access charge system on VolP and other nascent 

In tcriict-based applications 
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11. THE COMMISSION SHOULD FOLLOW THE MINNESOTA DISTRICT 
COURT’S RECENT VONAGE DECISION 

Thc Minncsota Dislrict Court’s dccision in Voi?n,ye Iloldrngs Couporation v Mznnesoto 

/‘u/d/c U ( / / / l w  C(JWIW/ /~ .S /O~ ’  lays out a conipclling statutory and rcgulalory analysis that resolves 

iniany o f  the corc issucs raised by Vonage i n  the instant Petition The Coinmission should follow 

m d  adopt tlic dislrict courl’s dccision, both out o f  dcfcrcncc to [he Article I l l  branch’s priinary 

role 25 intcrprclcr of fcdcral slalulcs” and as a niiittcr o f  sound public policy that coinports with 

d ie  C‘unimis.;iuii’s own cstablishcd prccudcnt 

Y 

In 11s dccision, thc district cotirl concluded [hat, through the definitions and other 

 provision^ contained in  the Act, Congress intcntionally dislinguishcd as a legal matter bctwccn 

‘~ ic I~coin i i~unicat ions serviccs,” which arc regulated, and “information scrvices,” which are to bc 

I d t  tiiiregulatcd I “  The court closcly cxaniiiicd Vonagc’s VolP service, and concluded that i t  

N o  03-5287, 2003 US Ilisl LEXlS 18451 (D Minn  Oct 16, 2003) (Davis, J ) 

S w  .81.017dX//7lernel Serl,/ce,v I.’ FCC, No 02-70518, 2003 U S App LEXlS 20306, at $28 
(9th c‘ii  Oct 6 ,  2003) (noting that, at least in Ihc 9th Circuit, a prior judicial statutory 
intcrpretation may bc diaregarded in  favor of subsequent agency intcrprctation “only where 
the precedent constituted defcic i i t ia l  rcvicw of’  the agcncy’s dccision-inaking under 
(%evron, and whcrc the stalute 15 susccptiblc of multiple reasonable interpretations) (cilation 
oiiiittcd), Uu/rcd S/o/c,\ L Mcod C w p ,  533 U S 21 8, 248-49 (2001) (Scalia, J., dissenting) 
(“I know of no case, in lhc entirc history of the federal courts, in which wc have allowed a 
l i id ic i i i l  inrcrprctation of il statute to bc sct aside by an agency - or have allowed a lower 
court 10 rcndcr a n  interpretation o f a  statule subject to correction by an agency ”) 

The Act defines “tclccoiiimunications scrvice” as the “offering of tclccomniunications for a 
fcc dircctly to the public rcgaidlcss oTthe facilities used.” 47 U S C 5 153(46) In lurn, 
“tclccommtinicatioiis” is thc “transmibsion, bctwccti or among points specified b y  !he user, of 
inforinatioii or  i l i c  uscr’s clioosiiig, without change in the form or contetit of the information 
its scnl aiid reccivcd ” ld 6 153(43) In contrast, a n  “information service” is defined as the 
oll‘criiig o t  il capability “ lbr  ~ci icra l ing,  acqtiiriiig, storing, transforming, proceeding, 
rctricviiig, iitili/ing, or niakiiig availablc iiifomiation via tclecomniunications . ” fd. 9: 
l53(20) S w  c r l m  B r m d  A’, 2003 U S App LEXIS 20306, at * I  I (the disiinction made in 
t l ic A c l  “tracked a scrics of prior admiiiiatrativc dccisioiis by the FCC”), MCI 
7[’ic’~o/n,/lZl/l/c.ril,onr C‘OJp I’ Ly/ir/n/-F/o/x/u, Inc , I39 F Supp 2d ] 342, ] 346 (N D Fla 

‘I 

I ,I 

5 
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constitiitcd “iiiforination scrviccs” under tlic Act By dcfinilion, Voiiage  use^ 

I ~ I ~ ~ o i i i n i u i i i i a t i o i i s  as par[ of i l s  VolP scrvicc, hut docs not i t rc l f  offer ”telccomtnunications” 

tin a fcc dircctly to the public Rather. Voiiagc prwidc\ “cnhanccd” applications functionality 

rhal  ridch ovcr ~indcrlying “hahie” t c l cc~n i i i i i ~n i ca t i o i i ~ ,  which in [urn arc scparately provided as 

one of the conipoiiciits o1‘Ihc cablc or DSL provider’s Intcrnct access solution The district court 

; I I W  cotisdxcd the Cominissioii’s applicable regulations and established precedcnt, and 

coiiiludcd tliill Ihc Commissioii alrcady has adopled an idcntical view o f  thc Act’s lreatmcnt o f  

“iii luriii~~tioii serviccs ” Hccau~c C‘ongrcss intended to lcavc the Internet and “iiiforniation 

~ c r v i c c s ”  unrcgulatcd, Minnesota’s spccific attempt tu rcgulatc Vonage’s VolP scrvicc as a 

“lclcphonc scrvicc” conllictcd wirh that fcdcral intcnt, and therefore was prc-cmptcd The 

district court went oii to furlher conclude that Congress’ refusal to apply Title IT of the 

Coiiiii~iiiiications Act to “ciihanccd” services dcinonstratcd its intent to occupy the entire field ol“ 

i cgula t ion ol‘ “I n lormation scrviccs ” 

Spccitically, in granliiig Vonagc’s molioii lor an iiijuiiction against the MPUC, the 

di\trict coint rcndcrcd the following signilicaiit co~~cl~is ions,  cach o l  which is sound and 

wpportcd by lhe Act, as well as Coininission and judicial prcccdcnt: 

“Thc Co~ir t  concludcs that Vonage is an information scrvicc provider ” (2003 U S 

D i s ~  LEXIS I845 I ,  a l  ” 2 )  

“In ik role as an intcrprctcr o f  lcgislativc intcnt, the Court applies federal law 

dcinonslraling Cungrcs\’ dcsirc that inforniat~on services such as those provided by 

Vonngc inlust no1 hc regulated by state l a w  ” (lo‘) 

2001) (nuring h a t  Ihc C‘oinmission prwously has coiicludcd that the two calegorics are 
i i i i i lual ly cxclu~ivc) 

6 
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( ’oi igic\b “has spokcii wt l i  unniisiakable clarity” against thc rcgulation of i l ie  Internet 

a n d  Iiilcmct-rclntcd scrviccs (ld at * I  I ,  citing 47 U S C 5 230(b)) 

Thc Coininissioii’s history 0 1  rcgulalory action 111 this arca sincc 1980 consistently 

has distingtiishcd bctwccii “basic services” (telecommunication scrviccs) and 

“ciiliaiiccd scrviccs” (intorniation scrviccs), and Ihe Conimission’s assessmenl 

coiiiports wi l l i  thc district court’s parallel intcrprclnlion ofcongrcssional intent (Id at 

* I  l - * l5 , c i t i i i g47CI ;K  $ 6 4 7 0 2 ( a ) ) ”  

C‘ongrcsh has cxprebhly direcled lhal “eiihaiiced scrviccs arc not to bc rcgulated under 

Tillc II ol‘lhc Tclcconiniuiiications Act ” ( I d  at ‘15) (footnotc omittcd) 

“Vonagc’s activitics tit within Ihc delinilion of information scrviccs. Vonage u m  

tcIccoiiiiniiiii~:ations scrvicch, ralhcr than providcs thein ” (Id at *17) (emphasis i n  

original) ’’ 

__ 
This federal rcgiilalitxi is dircclly 011 point to the instant procccding 47 C F R $ 64 702(a) 
providcs that an “cnhmced scrvicc” is a “scrvicc, offcrcd ovcr common carrier transniission 
racililics iiscd in  iiitcr~tiitc communications, which employ computcr proccsbing applicat~ons 
that act on 11ic Cormat. contcnt, code. protocol or similar aspects of the subscriber’s 
traiibniilrcd iiirorinatioii, provide the subscriber additional, different, or rcstructured 
iiifornia~ion, 01 iiivolvc subscribcr intcraction with storcd information Eiihanccd scrviceb 
arc not  rcgulatcd iin.jcr Titlc TI o t  tlic Acl.” I t  is bcyond rcasonable debatc that Vonage’s 
V o l P  scrvice IS a cc,mputcr proccssing application that i s  orfered ovcr third-party canicrs’ 
accehs I‘acililies 

VolP  scrvicc caii involvc tlircc tliffcrcnt niodalilics In computcr-to-computer modc, VoIP 
end uscrs can coniniiiiiicate dircctly with other VoIP cnd users ovcr thc Internet, wlthout any 
LISC of t l ic PSTN In computci-to-phonc mode, VolP cnd iiscrs can communicate with 
tIndition;~l “black pkoiic” cnd i i m s  through a combination of the Internet and the PSTN 

o\ cr mclropolitan ansJ/’or backbone I n ~ ~ r i i c t  nctworks, but both cnd uscrs arc connected to thc 
I’S‘I’N and  tisc tradii ioiiiil “black Vonagc’s VolP servicc that IS the 
sub~ccl of Ihc i i istai i l  Petition implicatcs only the first two modalities The Conimission also 
lhas bclbrc 11 a scparatc pclitioii by AT&T sccking a declaratory ruling on thc third modality, 
which MC‘I similarly supports Scc’ /n re A T & T P e l / / m  /or Decluvurory Ruhtzg rhur A T & T i  

I I  

I ?  

FIILIII~, 111 pho11c-io-~~honc n~odc,  VolP tccl~~~ology IS  used Lo lransmit voice cornrnunication~ 

phonc” cquipnienl 

7 
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111 applying lhc Coinini~sion’s tcnlativc Factors for phoiic-to-phone 1P tclcphony, as 

articulatcd i n  thc C~~iniiiission’c 1998 Reporr ro C o n g r e . ~ ~ , ~ ~  “ i t  i s  clear that Vonage 

doc\ iini Iprovidc phonc-to-plionc 1P tclcphony scrvicc Vonagc’s scrviccs do not 

nicct the second and fourth rcquircincnts” ~ namcly, that diffcrcnt CPE is  required’‘ 

and tlicrc i s  a iict protocol change (Id at * 19-*20) 

Tlic Commission’s “layers” framework (or distinguishing bctwccn application and 

access tcchiiologics, such that “thc archilcclure or information scrviccs would be built 

on top ol‘cxistiiig tclccomnitiii ica~ions scrviccs infrastructurc,” is Cully consistcnt with 

tlic laiiguagc and inlcnl oC tlic Act Thcrcfore, ‘“wc scc no need to rcgulatc the 

cnhaiiccd fiinctionalilics that can bc built on top of those [tcIccommunications] 

Faclllllcs Limiting carricr regulation to those companies that providc the 

tinderlyiiig transporl cnwrcs that rcgulation IS ininimizcd ”’ (Id at *23, quoting 

the I998 Repor/ to CoiiyreAs, 7 95) 

“Short of explicit slattitory languagc, the Court can find no strongcr guidance for 

Phone-lo-Phoiie I P  Telephony Scrwces ure E.remp2 j r u m  Access Charges, WC Dockct 02- 
361 ( F  C C filed Oct I X ,  2002) 

117 I.‘, Ferker.ul-Slole Join/ Board on Univer.sa1 Service, CC Dockct No 96-45, 13 F C C R 
I 1501, 1111 83-93 (199X) l h c  Coniinission’s tentativc factors for phone-to-phone 1P 
lclcphoiiy iiicludc whcthcr the Ycrvicc ( I )  holds itself out as providing voice telephony, (2) 
docs 1101 requirc t l ic use of diftcrcii l  customer premise cquipment (“CPE”) from that 
ncccssary 10 place an ordinary touch-tonc call ovcr the PSTN, (3) allows the end uscr to call 
phone numbers assigned in accordance with the North Amcrican Nun~bcr ing  Plan 
(“NANP”) ,  and (4) traiisniits custoiner information “without net change i n  form or content ” 
Id X X  

1‘111s poinl inay have confused the MPUC, a b  it noted that “ [wl i th thc Vonagc scrvicc lhc 
ctistoiiicr uscs an ordinary ~otich-toile phone to makc calls and cany on conversations ” 
(MPUC Dcclsioii, a t  8) But i n  rcality, the usc of a traditional “black phone” handset that 
plugs into Voiiagc’s “coiivcrlcr box” computing device i s  simple niiinicry, designed only to 
innkc i isigc of the VolP \crvicc niorc h m i l i a r  and  comfoortablc to end users 

1 :  

I 4  . 
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dclcrmining t l i a l  Vonagc’s service is an inforniatioii scrvicc, as dctincd by Congress 

and interpreted by the FCC ” (ld al  *24) 

Dcc~tisc  the MPlJC I\ allciiiptiiig IO rcgulalc Vonagc’s “information scrvicc,” against 

tlic contrary cxpresbion of Congrcss, fcdcral “prc-cinption 15 necessary” to eliminate 

llic conllict with starc l a w s  ( / d  at * I  I ,  ‘25-’26, citing Loursinnu Pub Serv Coniin’n 

1‘ FCC, 476 U S 3 5 5  (19x6)) I s  

“VolP scrviccs incccsarily arc information services, and statc rcgulatioii ovcr VolP 

scr\’iccs is no1 pcriiiissiblc because of tlic rccognizablc congressional iiitcnt to leave 

the Internet and iiiforination scrviccs largely unregulated ” (Id at ‘27) 

“What Vonage provide5 is esscntially the enhanccd functionality on top of the 

undcrlying nclwork, which the FCC‘ has cxplained should be lert alonc.” (Id at *30) 

Tlic Cominissioii ~lioiild act consistciilly w i t h  the court’s rulings, as they fully square 

with both the Act and the Commission’s cstablishcd prcccdents (upon which both the courts and 

induslry lh:ivc g r d y  rclicd) A n y  contrary outcoinc would bc arbitrary, capricious, and 

Incon~i\lcnt u1th Ian 

~~ ~ ~ 
~~~~ 

111 Loui.sic~nu fu /d i c  Ser~ j~ te  Conimib.\ion v FCC, the Supreme Court idenlilicd SIX conditions 
undcr which the federal pre-emption of htatc laws is appropriate pursuant to the Supremacy 
Clause of thc Conbiirutioil ( I )  Congrcss cnacls a federal statule that expresses i ts clear intent 
lo prc-cmpl statc law, (2) thcrc 15 a conflict bctwccn federal and statc law, (3) compliance 
with both federal and state l a w  I S  impossible, (4) fcdcral law contains a n  implicit barrier to 
stale icgulation, (5) cornprchcnsive congressional Icgislation occupics the cntirc f icld of 
icgulation. or (6) stale law is a n  obstaclc to tlic accompllshmcnt alid execution of the full 
ob~cclivcs of Coiigrcss Additionally, “a fcdcral agency acting within the scopc of its 
congressionally delegated authority m a y  pre-cmpt statc regulation ’’ 476 U S 355, 36R-69 
i 1‘186) 

I \  
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111. THE V0NAG.E DECISION IS  CONSISTENT WlTH COMMISSION 
POLICY ON “INFORMATION SERVICES” 

Thc Coniniissioti’s dictinclion bctwccn rcgulatcd boltlcncck tclccominuntcations scrviccs 

and dcicgulalcd applications that ridc over tliosc tclccominunications palhs that was endorsed b y  

tlic Minnesota coiirl was c\lablishcd iii the Compulcr Inqurry cases ovcr twenty years ago, and 

tt ici i  poworfully rcinforccd by Conyes5 in 1996 in the Act This distinction IS soundly based on 

dcrcgiilalory priiiciplcs, wl i ic t i  dircctly led to the growth of the liitcrnct itsclr The Commission 

\liould reinforce tliosc principles hcrc Thc Commission corrcctly understood lhen that thcrc IS  

110 nccd to rcgulalc as coiiii i ioii carriagc thosc applicalions that ridc on telecomtnuntcattons 

iictworks, so long as the underlying networks themselves remain open lo a l l  applications Whllc 

i l ic  icgulalion of bultleiicck nclvvork rac~ l i t~cs  I S  ncccssary to assure this open acccss, one 

rcsulling hciietit froin sucli regulation is that thc frcc market i s  lcft to manage thc dcvclopment of 

iippIic311oiis that inakc use of such Lclecotiiniunicatioiis iietworks 

This distinction wa\ a l  Lhc heart of Congress’ dccision to define “tclccommunications 

~ c r v i c e ~ ”  and “inforination service>” as inutually cxclusivc legal and regulatory categories in thc 

Act I t  a l s o  fur~hers Congress’ dchirc 10 ptomotc a “pro-cotnpctttive, de-rcgulatory nalional 

policy rraincwork” dc’;igncd lo promote the “deploynlcnt of advanced tclccoinrnunicatlons and 

inforniation tcchiiologies to al l  Americans” through opcn competllion And 11 was most 

icccnr ly iniplcmentcd by tlic Niiilli C i r c u l ~  in the Btwnd X casc I’ There, tn the context of 

16 

~ . ~ ~ ~ _ _ _ _ _ ~  

I ”  I I R Coi i t  Rcp No 104.458, a t  I I3 ( I  996) 

Rt-undX, 2003 U S App LEXIS 20306, 211 * I  1 (Act “maintained significant common carrier 
obligatioiib on providers o r  ‘ tc Iccoinmt~n~cat~ons scrviccs’ but lcft providers of ‘information 
SCTVICCS’ wbjcct  to inuch Icss slringcnl rcgiilahon ”) 

1 -  
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rcvicwing thc Commission’s rcccnt Cuhle Modem the court reaffirmed an carlier 

Iioldiiig iii ATcf.TC0rp v Ci(v o/ Porfli,nd”’ that cablc modem scrvicc coiisists oT“two clcmcnts 

J ‘pipclinc’ (cablc broadhiind instcad of tclcphonc Iincs), and thc Intcrnct scrvicc transmitted 

Ihroti:li l l iat  pipclinc ” The coui t thus  applied the Commission’s “laycrs” mcthodology to 

concludc thal the acccss clcinciit of tlic cablc modein hervice should bc rcgulatcd as a 

“ ~ ~ I c c o m i i i u n i c a ~ i ~ ~ i i s  scrvtcc,” but t h a t  the applications (ISP) element o f  thc cablc modem 

xrvicc w a s  propcrly MI unicgul;itcd as ail “in~orniation scrvicc r3L’) 

As  tlic district court in Minnesota uiidcrstood, Vonagc’s VoIP scrvice is simply an 

;ipplicalioii that  rides ovcr bottleneck broadband nctworks As long as thosc nctworks remain 

opcn lo  a l l  uscrs, the Commission’s standing policy is that such applications are to be lcft 

unrcgulalcd, and any state law that would purport to rcgulate thein i s  prc-cmpted 

H y  fostcring this “layers” approach, the Connnission docs no1 undercut otlicr important 

~ c l ~ c o n i i i i ~ i n i ~ a t i o i i ~  policy obJccIIvcs, such as uiiivcrsal scrvice, compctitlon, or network 

u i i b u i i d l ~ r i ~  Bccausc “ciiliaiiccd” Intcrnct-based applications, including VoIP, by definition 

rcqiiirc an underlying “basic” acccss and lransport component, thc Commiss~on always will have 

Ihc opporluiiily lo address such policy issucs through the appropriatc regulation of the physical 

ilcccss layct 

Indccd, thc Coininis~ion should be carcliil not to inis-apply acccss layer mlcs to the 

applicalions laycr, as thosc rulcs arc babed oii conccpth, such as tixcd geography, that oftcn are 

See 1ii TC Inquirv Concerning High-S{xed A c c e . ~  to the Intertiel over Cable and Other 
F/IC//I/ICV, I7  F C C R 4708 (2002) ( “Cdi le Mudein Order”). 

216 I: 3d X71 (91h Cir 2000) (rcvicwing opcn access conditions imposed by Portland on the 
A T &  TITC I ni c rgc r ) 

2003 U S App LEXlS 20306, at  *22-*25, *33 (reiterating that cable inodcnn 

~- ~- ~~~~~~~ -.. ~ 

I S  

I 

” I  RIL117d 

sc~vicc I\ part “~~Iccominiunicati~tis scrvicc” and Ipart “lnfomation servlcc”) 



Joiiit Comments of MCI & CompTcl 
WC Docket 03-2 I I 

October 27, 2003 

1101 rclcvdnl or dctcriiiinablc in the ltilcrnct arena VoIP scrviccs orfcr Just one example of thc 

t l i t i i cu l ty  of imposing such legacy rules, which were dcsigticd for copper wircs in the ground, oil 

I P  applicalioiis t h d  siinultaiicotisly icside 011 inany computers and lack any obvious geographic, 

Jcfi i l i l ioi i  ‘1-lial I \ why, a s  Voiiac~c obscrvcs in its Pctition, i t  makes no sciisc to describe any 

part n l ‘ i l s  xrv iccs  35 local Lo Minnesota or to any  otlicr state Because acccss concepts arc fuzry 

,II thc appliciitions laycr, Iraditional “end point”-based notions will not oiily be unncccssary as a 

t n a t t u  of policy, b u t  virtually i n i p o w b l c  to apply 111 practice 

Li-onic:ally, thc opcii Intcrnct I& thrcatciicd no( only by certain svdks, wch as Minnesota, 

t h a t  s x k  to i isscr l  common carriagc juri<diction over IP-bascd applications, but also from this 

C‘oi i i i i i iss io i i  i isclf; which has proposcd lo cliininatc the very regulation of bottlcncck broadband 

t ~ I ~ c o i n m ~ t i i c a t i ~ t i ~  h c i l i t i c s  that makes the dcregulatcd Internet possible. In i t s  ill-coticcivcd 

B ~ o m / / ~ u n d  F ~ I I I I I L ~ I L . ~ ~ ~  procccdiiig,” Ihc Commission proposes to abandon thc dcregulatory 

C i m p u / e ~  I/  rcgiiiic (against the cxprcss intent of Congress, as recently highlighted by the Brand 

X court), so t h a t  inonopoly owiicrs oT bottlcncck access facilities can restrict the use o f  the 

i i i ~ t i o i i ’ s  tclccoinmunications networks to oii ly those particular applications, scrviccs, and dcviccs 

thal they choose to allow Under sich a stunted rcgiine, Vonagc would facc, not inerely the 

t h r m t  ofuiincccssary coinmon carriage regulation by Lhc states, but limitations or oulright denial 

o,1‘acccss by ihc  cable and Bell iiionopolies l l iat  control t l ic  underlying facilities Vonage’s service 

needs i n  order to opcratc Such an cnviroiitncnt wil l  suffocatc VolP and other IP applications, 

a i i d  scvc ic ly  d;iiiiayc Lhc vibrancy a n d  iiiiiovatioii of the Internet itself 

I ?  
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F o r  thcsc rusotis, which arc cxplaitied in tnorc detail in MCI's submissions in the 

Ij/-oci(//Jum/ F'runw~orL- dockcl, tlic Commibbion should make clear in response to Voiiagc's 

Pc[i l icm Illill l l ic  Cornprcv  I1 framework contiiiucs lo apply licrc, and tha t  the contrary lcnlattve 

~ ~ ~ t i c l i i ~ i c ~ i i s  proposctl i n  tlic R W L I ~ / I L ~ ~ L /  Fmmework procccding w i l l  not hc adopted a b  

C ' ~ ~ i n m l s s l o n  policy 

I\'. THE BROKEN INTERCARRIER COMPENSATION SYSTEM 
SHOULD NOT APPLY TO THE INTERNET 

Otic rcasoii lhar regulators may scck to subject Vonagc's V o l P  scrvice to s la le  

jur ist l icuot i  I \ 3 dcstrc to subjcct VolP providers to thc sanic intcrcarrier compensation rules that 

apply lo tradtltonal voice carriers Evcii if such a rcsult would bc othcnvisc lawful - which it is 

not The currcnt intcrcarricr 

coiiipcnsatioii rcgtinc provides for wtdcly varying compensation to the local carrier, dcpcnding 

tipon whclhcr thc local network i s  uscd to originate or tcrniinate local, interstate, intrastate, or 

In lcr i ic t -bxcd calls 11 is a coinpcnsation system that i s  wtdcly acknowlcdgcd to bc in ticcd o f  

tadtcal reform Indeed, thc Commission's long-standing refusal to subject enhanced scrvice 

pruvidcrs to the iicccss charge rcgimc was b a d  on i ts understanding that the rcgimc had 

bccotnc s o  trrattotial, such t l u t  iinposing Ihc rcgimc on nascent IP-hascd services risked dctcrrtng 

thc tlcvclopincnt o f  tlic Intcrtict i tsclt  

such it policy justification would Iiavc 11 exactly backwards 

That bcing so, IO t l ic cxlcii l  that regulators inay havc a val id coiiccrti that it is  anoinalous 

lo whjcct  traditional voice traffic, hut no1 VolP traflic, to access chargcs, the corrcct response I S  

IO trcrhrm LIK .ICCL'>b charge rcgiinc for all traffic, arid not to extend the curreni bloated and 

t r r i i ~ i ~ n a l  rcgtinc to VolP scr \~ ices  And 10 l l i c  cxtcnl  that VolP servtccs put conipctitive prcssure 

011 lhc cxistirlg a c c c s  chargc rcgimc. suck prcsstirc would constttutc a positive dcvelopmciil, and 

13 
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1101 ii ncgalivc oiic Only through the introduction and success of i icw applications, such as 

VolP.  wi l l  a l l  rc lcva i i l  partics bc brought together to relorm the current rcgime In sum, the 

corrcct rc\ponbe io such concerns is to rcforni the intercarrier compcnsation hystein, not to 

cx lc i id  obviously brokcii r i i l cs  io VoIP scrviccs ’’ 
V. THE COMMISSION SHOULD ISSUE A NOTICE OF I N Q U l R Y  TO IDENTIFY 

C O R E  C O N S U M E R  AND N A T I O N A L  1NFRASTRUCTURE PROTECTlONS 

While the Miiincsoia regulators expressed appropriate coiisumcr welfare concerns about 

t l ic opcralion of E9 I I and siiii i l i lr scrviccs, thcir approach to dcaliiig with those concerns 

uiiforlunalcly w a s  off  base Thc MPUC correctly noted that VoIP scrviccs do not interact with 

cuisting E9 l  I facilitics iii Llic sainc manner as traditioiial voice telephony services But just as 

wi th  inlcrcarricr conipciisation, the proper mswcr  i s  not to impose a n  antiquated system on new 

technologies Rather, new 91 I - lypc scrviccs should bc developed and fostered to take full 

.idvaiitagc o f  tlic advaiiccd fccaturcs and fiiiictions tha t  IP-based applications can provide For 

w h i l e  VolP scrviccs, by thcir inalurc, arc not gcographically fixed i n  a way Lhal inakes them 

wsccptiblc to current E91 I systms, they hold out the prospcct for innovative, interactive 

Unt i l  such time that thc Conimissioii reforms the intercarrier system, to tlic cxtcnt (but only 
to thc cxtcnt) that VolP scrviccs utilize the exisling public switched tclcphonc network 
(“PSTN”) for the termination o l  computer-to-phone comniunicatioiis, the jurisdictional 
trc3tmcnl of the PSTN s q p e i i t  of such coinniunicatioiis should be governed by the current 
intercarrier rcgime, just as phonc calls placed lo Vonage end users and dial-up lSPs are 
handlcd today The relevant end points for such an analysis are: (a) the Vonagc-leased 
acccss circuit that connects 11s IP gateway to the  PSTN ( I  e ,  an ILEC, CLEC, or JXC circuit 
switch), and (b) the access circuit lcascd by the “black phonc” end user that connccts its 
prcniircs to the applicablc local cxchange carricr. Thus, if locations (a) arid (b) arc in the 
.;ame local calling area, then tlic PSTN portion of tlic call I S  properly treated as a local call 
I f ( a )  and (b) are w i t l ~ i i i  ihc  sane slate, but no1 in the same local calling area, then intrastate 
access cliargcs would apply And ][(a) and (b) arc in dlffcrcnt states, then interstate accehs 
ihargcs would apply 

14 
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scrviccs l l i a t  niakc bcltcr use oC I P  hinctionalitics The solulion is not to saddlc new technologies 

uitli old i t i lcs,  but to allow l l i c  uiil’cilcrcd development of iicw services that offer grcatci 

bcnclits to cnnsuiiicrs 

N o r  is Ihcrc any reason t o  adopt a n  iinthinking assumplion that rcgulation is ncccssary to 

promolc Llicsc ncw services Inslcad. in conjunction with tlic states that havc dcvclopcd cxpcrtisc 

i i i  91 I -1ypc services, tlic Coiiiinissioii should first gather infomiation from industry and 

g~vciiiniciit tcchnical  cxpcrts Through workshops and technical reviews, thc coopcrative 

ciigagcnicnt o t  indu.;try and govcrnmcnl wil l  bcst facilitate the illumination of the kcy issucs and 

~iotcntial s~ltitions with respect to VolP services, consislent wi th  applicable laws and tlic 

operational rcquircmciils ol‘an effcclivc nat io i ia l  communications infrastructurc 

Such Commission-sponsored workshops should address (lie impact of VolP scrviccs on 

0 I I and otlicr ciiicrgcncy services (laking i i i lo consideration the gcographic uncertainties of 

Vo lP uscrT), and a150 on law cnforccnicnt and national sccurity (taking into consideration that 

C’ALEA’’ and  olhcr requircinciits alrcady apply l o  the undcrlying tclcconimunicalions 

i i i f i ~ ~ ~ r u ~ ~ u i c  over which VolP coiiiinuiiicii~ion~ Iransil) Through such a constructive dialogue, 

here IS cvciy rc‘ison to bclicvc that iniioviltive kalurcs and capabilitics will be achicvablc 

Ihrotigh VolP sewiccs, which can both cnhance the end users’ coinmunications experiencc and 

improve tlic nation’s coinmunicalioiis infrastructiirc 

\‘I. CONCLUSION 

For Ihc rcasoiis stated hcrciii, MCI rcconimeiids that the Commission grant Vonage’s 

Pctitioii, bpccitically liiiding that (a) Vonagc’s VolP service is a i l  “information service” within 

.. ’ 
C’(,nit i iui i icnlinii~ h . s i s f m w  /or  Low EtiJorcemenl Act, Pub L No 103-4 14, 108 Stat 4279 
(Oc t  25. 1994) ( T A L E A ” )  



Joint Commcnts of MCI & ConipTcl 
WC Docket 03-21 I 

October 27, 2003 

Ihc iiicaning o t  the Act, a s  rcccntly iiiterpided by the Minnesota District Courl, (b) any statc 

laws sccking to regulate Vonagc's VolP scrvicc arc prc-empted as a mattcr of federal law, and 

( c )  I l ic  cxisli i ig jurisdiclioiial rulcs for acccss chargcs apply Lo the extent (but only to the extent) 

t l ia t  Icriniiiiiliiig VolP coininuni~iitions tisc thc PSTN in the sanic manncr that they apply loday 

lor calls placcd /o VolP cnd users and dial-up ISPs Furthcrinorc, thc Commission should issue a 

Yoticc 01' Inquiry to launch rlii important dialoguc bctwccn industry and govcrnincnt to 

dctcrininc how besl to achicvc iiii appropriatc set of coiisumer and natioiial infraslructure 

piolcction\ as thc usagc of VolP scrviccs cxpands iii Lhe fulure 

C'ohii'rri I I V L  TLLLCOMMIJNIC'A I ION? 
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